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ADOPTION IN THE NON-TRADITIONAL FAMILY
A LOOK AT SOME ALTERNATIVES
I.

INTRODUCTION

An adoptable child has usually been placed in a home where
there is both a mother and a father who will provide a traditional
family environment for the child.' This is particularly true when the
child to be placed is an infant.2 This Note explores the possibility of
less traditional family units as an alternative to the two-parent family in adoptions. Such non traditional families as the single adult,3
adults of advanced age either single or married,' homosexual adults
either alone or as couples, 5 and cohabiting couples,6 are discussed in
terms of their viability as adoptive parents. While conclusions are
necessarily limited by the lack of both statutory and case law,7 it
appears that neither age8 nor marital status9 is a bar to adoption.
Similarly, cohabitation alone is not a bar, 10 however, the current
statutory framework limits adoption to only one of the adults of a
cohabitating couple.1 The ability of homosexuals to adopt, either
singly or as couples, is questionable when sexual preference is known
1. See In re Adoption of H., 69 Misc. 2d 304, 330 N.Y.S.2d 235 (Fam. Ct. 1972)
(denying adoption and removing thirteen month old child from single parent house in favor of
married couple); In re W.E.R., 663 S.W.2d 887 (Tex. Ct. App. 1983), rev'd, 669 S.W.2d 716
(Tex. 1984) (affirming trial court's denial of adoption to unmarried doctor). See also
Clatworthy, The Non-TraditionalFamily and The Child, 12 CAP. U.L. REV. 345 (1983) (concluding that many judges still hold that "family" means both mother and father); Price, Adoption and the Single Parent, 10 MELB. U.L. REV. 1 (1975) (concluding that nuclear family with
two parents is in the best interests of the child).
2. See, e.g., In re Adoption of H., 69 Misc. 2d 304, 330 N.Y.S.2d 235 (Fam. Ct. 1972)
(denying adoption of thirteen month old child to a single parent).
3. See infra notes 37-54 and accompanying text.
4. See infra notes 55-79 and accompanying text.
5. See infra notes 80-129 and accompanying text.
6. See infra notes 130-62 and accompanying text.
7. See infra note 82 and 131.
8. See infra notes 55-79 and accompanying text.
9. See infra notes 37-54 and accompanying text.
10. See infra notes 130-62 and accompanying text.
11.

See, e.g., IOWA CODE ANN. § 600.4 (West 1981); MD. FAm. LAW CODE ANN. § 5-

309(b) (1984); N.J. STAT. ANN. § 9:3-21 (West 1976); N.Y. DOm. REL. LAW § 110 (McKinney Supp. 1987); TEx. FAM. CODE ANN. § 16.02 (Vernon Supp. 1986).
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to the court. 12 Regardless of the identity of the petitioner in the
adoption process, the standard the court will apply in determining
whether adoption will be granted remains the same."3
II.

BEST INTEREST OF THE CHILD STANDARD

The accepted statutory standard to be applied in considering an
applicant as an adoptive parent is the "best interests of the child"
standard.1 4 In New York, for example, section 421.18 of the N.Y.
Social Service Department Regulations"5 provides guidance for the
adoption agency when placing a child. This provision states that
"each authorized agency shall . . . [m]ake an effort to place each
child in a home as similar to and compatible with his or her ethnic,

racial, religious and cultural background as possible."' 6
In making the best interests determination, the characteristics
of the prospective parents to be considered include: age of both child
and prospective parent' 7 and the physical and emotional needs of the

child in terms of the "characteristics, capacities, strengths and weak12. See infra notes 80-129 and accompanying text.
13. See Anonymous v. Ingraham, 43 N.Y.2d 87, 371 N.E.2d 492, 400 N.Y.S.2d 772
(1977) (applying best interests of the child standard); In re Infant S., 48 A.D.2d 425, 370
N.Y.S.2d 93 (1975) (applying best interests of the child standard); infra notes 14 and 36 and
accompanying text.
14. ALA. CODE § 30-3-1 (1983); ALASKA STAT. § 25.20.060 (1983); ARiz. REV. STAT.
ANN. § 25-332 (Supp. 1986); ARK. STAT. ANN. § 34-2726 (Supp. 1985); CAL. CIV. CODE §
4608 (West Supp. 1987); COLO. REV. STAT. § 14-10-124 (Supp. 1986); CONN. GEN. STAT.
ANN. § 46b-56 (West 1986); DEL CODE ANN. tit. 13, § 722 (1974); FLA. STAT. ANN. § 61.13
(West 1985); IDAHO CODE § 32-717 (1983); ILL ANN. STAT. ch. 40, para. 602 (Smith-Hurd
Supp. 1987); IND. CODE ANN. § 31-1-11.5-21(a) (West Supp. 1987); IOWA CODE ANN. §
598.41 (West Supp. 1987); KAN. STAT. ANN. § 60-1610(3) (1983); Ky. REV. STAT. ANN. §
403.270 (Miche/Bobbs-Merrill 1984); LA. CIV. CODE ANN. art. 146 (West Supp. 1987); ME.
REV. STAT. ANN. tit. 19, § 752(5) (Supp. 1986); MAss. GEN. LAWS ANN. ch. 208, § 31 (Vest
Supp. 1987); MICH. COMP. LAWS ANN. § 722.23 (West Supp. 1987); MINN. STAT. ANN. §
518.17(1) (West Supp. 1987); MISS. CODE ANN. § 93-5-24 (Supp. 1986); Mo. ANN. STAT. §
452.375(2) (Vernon Supp. 1987); MONT. CODE ANN. § 40-4-212 (1985); NEV. REV. STAT.
ANN. § 125.480 (Michie 1986); N.H. REV. STAT. ANN. § 458:17 (1983); N.M. STAT. ANN. §
40-4-9 (1986); N.Y. DOM. REL LAW § 240 (McKinney 1986); N.C. GEN. STAT. § 50-13.2
(1984); N.D. CENT. CODE § 14-09-06.1 (1981); OHIO REV. CODE ANN. § 3109.04(A) (Anderson Supp. 1986); OKLA. STAT. ANN. tit. 12, § 1277.1 (West Supp. 1987); S.C. CODE ANN. §
20-3-160 (Law Co-op. 1985); TENN. CODE ANN. § 36-6-101 (Supp. 1986); UTAH CODE ANN.
§ 30-3-10 (1984); VT. STAT. ANN. tit. 15, § 665(a) (Supp. 1986); WASH. REV. CODE ANN. §
26.09.190 (1986); Wyo. STAT. § 20-2-113 (Supp. 1987); see also Cochran, The Search for
Guidance in Determiningthe Best Interests of the Child at Divorce: Reconciling the Primary
Caretakerand Joint Custody Preferences,20 U. RICH. L. REV. 1 (1985) (application of best
interest standard to custody disputes).
15. N.Y. CoMP. CODES R. & REGS. tit. 18, § 421.18 (1986).
16. N.Y. COMP. CODES R. & RES. tit. 18, § 421.18(b) (1986).
17. N.Y. COMP. CODES R. & REGS. tit. 18, § 421.18(c)(1) (1986).
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nesses of the adoptive parent(s). "'' In cases where adoption of a
child is being contested, 19 the court relies on the best interest standard in deciding which party should prevail. 20 Even though guidelines dealing with the best interest standard evolved from custody
disputes, 21 the guidelines are equally applicable to adoption proceedings. 22 The best interest standard is often undefined and lacks definition.23 This leaves the choice and application of factors in deciding
best interests to the judiciary.
In Holley v. Adams,2" a Texas court attempted to enumerate
the factors a trial court should consider in deciding best interests.
18. N.Y. COMP. CODES R. & RaGS. tit. 18, § 421.18(c)(2) (1986).
19. N.Y. Dom. REL. LAW § 11 1.l(a),(b),(f) (McKinney 1977 & Supp. 1987) states that
the consent of the following parties is required: the child, if over 14 years of age; parents
whether born in or out of wedlock; and any person or authorized agency having lawful custody
of the adoptive child.
20. In re Adoption of H., 69 Misc. 2d 304, 308, 330 N.Y.S.2d 235, 241 (Fam. Ct. 1972)
supports this method of determination and states "[p]rivate-placement adoption petitions are
nevertheless generally granted without difficulty by this court, because petitioners usually due either to their or their attorneys' discretion and self-restraint - approximate the standards accepted for adoptive parents by the community, child welfare experts, and authorized
adoption agencies." See also A. v. M., 74 N.J. Super. 104, 180 A.2d 541 (1962) (holding that
the ultimate question in adoption is the best interest of the child); In re Adoption of Michael
D., 37 A.D.2d 78, 322 N.Y.S.2d 532, (1971)(holding that religious differences between adoptive parents and child not a reason to deny adoption when adoption will serve best interests of
the child); In re W.E.R., 663 S.W.2d 887 (Tex. Ct. App. 1983), rev'd, 669 S.W.2d 716 (Tex.
1984) (holding that granting or denying of adoption determined by what is in best interests of
the child).
21. See generally Cochran, supra note 14 (tracing the development of the best interests
standard through case-by-case analysis).
22. A. v. M., 74 N.J. Super. 104, 180 A.2d 541 (1962); Doe v. Doe, 222 Va. 736, 284
S.E.2d 799 (1981).
23. In In re Adoption of Tachick, 60 Wis. 2d 540, 543, 210 N.W.2d 865, 867 (1973) the
court states "nowhere in the Children's Code is there a definition of 'best interests of the
child.' Likewise, the case law of this state is quite barren of definite guidelines or factors which
constitute the concept of 'best interests.' "Id. at 543, 210 N.W.2d at 867. See also Eschbach v.
Eschbach, 56 N.Y.2d 167, 171, 436 N.E.2d 1260, 1262, 451 N.Y.S.2d 658, 660 (1982)(holding that there are no absolutes in determining what is 'best interests of the child'). N.Y. DoM.
REL. LAW § 116(3) (McKinney 1977) codifies various factors to be considered, including but
not limited to:
(a) the marital and family status, and history, of the adoptive parents and adoptive
child; (b) the physical and mental health of the adoptive parents and adoptive child;
(c) the property owned by and the income of the adoptive parents; (d) the compensation paid or agreed upon with respect to the placement of the child for adoption;
(e) whether either adoptive parent has ever been respondent in any proceeding concerning allegedly neglected, abandoned or delinquent children; (f) any other facts
relating to the familial, social, religious, emotional and financial circumstances of
the adoptive parents which may be relevant to a determination of adoption.
Id.
24. 544 S.W.2d 367 (Tex. 1976).
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These factors included, among others: "the emotional and physical
needs of the child now and in the future," 25 "the parental abilities of
the individuals seeking custody," 26 "the stability of the home or proposed placement, 27 and acts or omissions by the parents indicating
the current parent-child relationship is unsatisfactory. 28 The court
goes on to say that "[t]his listing is by no means exhaustive, but [it]
does indicate a number of considerations which either have been or
29
would appear to be pertinent.

Similarly, section 402 of the Uniform Marriage and Divorce
Act lists relevant considerations for determining best interests of the
child in custody disputes"0 that several states have incorporated into
their own statutory codes. 31 Although these factors may apply in different degrees when the proceeding is an adoption rather than custody, it is clear that the standard to be applied in adoption should be
at least as rigorous as that in custody because once an adoption decree is granted, the court's power to review or oversee the adoptive
family is terminated. 2 In custody, however, intervention by the court
can be invoked at a later date, if changed conditions affecting the
child so warrant.33
25. Id. at 372.
26. Id.
27. Id.
28. Id.
29. Id. See also, Note, Single FactorBased on Petitioner's Marital Status Cannot Determine The Best Interests of the Child, 16 TEx. TECH L. REV. 573 (1985) (describing the
evolution of the Holley list from Texas case law).
30. UNIF. MARRIAGE AND DIVORCE ACT § 402 (1973), lists the following factors to be
considered, including:
"(1) The wishes of the child's parent or parents as to his custody; (2) the wishes of
the child as to his custodian; (3) the interaction and interrelationship of the child
with his parent or parents, his siblings, and any other person who may significantly
affect the child's best interest; (4) the child's adjustment to his home, school, and
community; and (5) the mental and physical health of all individuals involved. The
court shall not consider conduct of a proposed custodian that does not affect his
relationship to the child."
Id. (emphasis added).
31. ILL. ANN. STAT. ch. 40, § 602 (Smith-Hurd Supp. 1987); ME. REV. STAT. ANN. tit.
19, § 752(5) (Supp. 1986).
32. Doe v. Doe, 222 Va. 736, 741, 284 S.E.2d 799, 805 (1981) ("[The custody] of children ... remain[s] within the breast of the court and [is] subject to change and modification.
.. This is not true of adoptions. Once an order of adoption becomes final, the natural parent
is divested of all legal rights ... with respect to the child.").
33. See, e.g., Irish v. Irish, 102 Mich. App. 75, 300 N.W.2d 739 (1980) (pursuant to
statutory authority a court may modify custody to protect the child's best interest); M.J.P. v.
J.G.P., 640 P.2d 966 (Okla. 1982) (statute authorizes court to change custody whenever a
permanent, material change of circumstances substantially affects the child's welfare).
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When adoption is effected through private placement,3 4 a court
is required to review the placement before granting a petition to
adopt.3 5 As in a custody determination, the court will determine the
disposition of the petition to adopt in terms of the best interests of
the child. 36
What can be concluded from the application of the best interests standard, however, is that no single factor should be the sole
determinant of what is in the best interest of the child.

III.

ALTERNATIVES TO THE TRADITIONAL FAMILY UNIT

The alternatives to the traditional two-parent family which will
be discussed are single parents, parents of advanced age, homosexual
parents and cohabitating parents.
A.

Marital Status

Marital status, by itself, is not a decisive factor in determining
suitability of adoptive parents. In In re W.E.R., a7 the Texas Court of
Appeals held that the trial court abused its discretion by denying a
petition for adoption solely because of the marital status of the petitioner. 8 The trial court based its decision on the preferability of
placing the child "where there is a mother and father relationship
... and there would be a proper family type rearing for this
child."3 9 In this case, the controlling statute made no distinction between a one-parent and a two-parent household, but rather, allowed
any adult to adopt predicated on the "best interest of the child"
standard. 0 The court of appeals, in reviewing the trial court's decision, concluded that the trial court used an impermissible standard
in determining the petitioner's qualifications as an adoptive father. 4
34. See Leavitt, The Model Adoption Act: Return to a Balanced View of Adoption, 19
FAM. L.Q. 141 (1985) (adoption is initiated through either a public or private social service
agency). Adoption may also be achieved by private placement through an attorney. Id.
35. N.Y. DoM. REL LAW § 115(3) (McKinney 1977); In re Adoption of H., 69 Misc.
2d 304, 330 N.Y.S. 2d 235 (Fam. Ct. 1972).
36. N.Y. Dom. REL. LAW § 114 (McKinney 1977). See also IOWA CODE ANN. §
600.8(b)(3) (West 1981).
37. 663 S.W.2d 887 (Tex. Ct. App. 1983), rev'd on other grounds, 669 S.W.2d 716
(Tex. 1984).
38. Id.
39. Id. at 888.
40. Id. at 888. See TEx. FAM. CODE ANN. §§ 16.02, 16.08(a) (Vernon Supp. 1986).
41. In re W.E.R., 663 S.W.2d 887 (Tex. Ct. App. 1983), rev'd on other grounds, 669
S.W.2d 716 (Tex. 1984). The court of appeals remanded the case back to the trial court. The
trial court took a writ of error and the decision was reviewed by the supreme court of Texas.
The supreme court reversed the court of appeals judgment and affirmed the trial court decision
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The statutes of many states expressly allow adoption by single
adults.4 2 Despite the existence of these statutes, courts are more
likely to grant an adoption where there is both a mother and father
in the family unit. 43 The New York family court expressed a representative opinion when it concluded in In re Adoption of H,4 4 that
"the salient feature of the case at bar is that though Baby H is a
highly adoptable child of 13 months for whom parental care by desirable young couples is available, petitioner is an unmarried woman . . . . In a later case, the family court confirmed this attitude stating that it considered a single-parent household with no
male figure to be a detriment."
Marital status may be one valid factor to consider in deciding
an adoption, because "[iut is safer to start with two guardians ....
It is undoubtedly greater protection for the future." 47This conclusion may be outweighed by other factors impacting on the welfare of
the child.
In the past, a single-parent household was considered an anomaly.4 8 The number of children in single-parent households, however,
has rapidly increased. 49 Even though one-parent households are increasingly common, the concern about placing a child in such a family structure persists. The concern primarily centers around the fuon procedural grounds, stating a court of appeals cannot substitute its judgment for that of the

trial court absent any findings of fact or conclusions of law.
42. See, e.g., IOWA. CODE ANN. § 600.4 (West 1981); MD. FAM. LAW CODE § 5-309(b)
(1984); N.J. STAT. ANN. § 9:3-43 (West Supp. 1987); N.Y. DOM. REL
Supp 1987); TEx. FAm. CODE ANN. § 16.02 (Vernon Supp. 1986).
43. See supra note I and accompanying text.
44. 69 Misc. 2d 304, 330 N.Y.S.2d 235 (Fam. Ct. 1972).

LAW

§ 110 (McKinney

45.

Id. at 311, 330 N.Y.S.2d at 245.

46.

In re B. Children, 89 Misc. 2d 493, 391 N.Y.S.2d 812 (Faro. Ct. 1977)(stating that

the lack of a male figure, and the interracial aspects of this adoption indicated the probability
of a lower success rate). A better view is expressed in In re Dionisio R., 81 Misc. 2d 436, 366

N.Y.S.2d 280 (Faro. Ct. 1975), where the emphasis was placed not on the marital status of
the parties seeking to adopt but on the stability of the marital relationship.
47. A. v. M., 74 N.J. Super. 104, 125, 180 A.2d 541, 553 (1962). The child in question
was placed with plaintiff by the natural mother when the child was less than two years old.

The natural father had abandoned the mother and her six children prior to the placement.
Both natural parents had little education or prospects of providing a home of equal suitability
as could the plaintiff. Despite the death of the plaintiffs husband after placement of the child,
the devotion and capability of the plaintiff outweighed her single status in terms of the best
interests of the child. Instrumental in this decision was the fact that the plaintiff had a support
group of parents and siblings.
48.

See N.Y. Times, Nov. 6, 1986, at C13, col. 1. In 1970, one-parent households con-

stituted 12.9% of all households with children. According to the Census Bureau, by 1985 oneparent households had increased to 26.3%.
49. Id.
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ture care of the child if the sole parent becomes financially or
physically disabled, or should die while the child is still young. This
sentiment is expressed in In re Adoption of H.,50 where the court
states that single parent adoptions should be considered only for
hard-to-place children, as an alternative to institutional care," because joint responsibility of a mother and father is preferable.
The illogical conclusion to be drawn from this is that a parent
able to meet the needs and demands of a hard-to-place child - usually physically or emotionally handicapped or both -is not as able
to successfully meet the needs and demands of a non-handicapped
child. 52 One might wonder if courts believe that hard-to-place children deserve a less desirable home than a highly adoptable child. A
highly adoptable child will have no difficulty in being placed in a
desirable two-parent home, but the hard-to-place child may have the
single-parent home as the only alternative to institutional care.
The difficulty many single adults encounter in attempting to
adopt is the lack of enthusiasm that their marital status evokes from
social service agencies. The result is that many single parents go
50. 69 Misc. 2d 304, 311-12, 330 N.Y.S.2d 235, 245 (Fam. Ct. 1972). The entire passage of the opinion is as follows: "Adoption by a single person has generally and in this Court's
experience been sought and approved only in exceptional circumstances, and in particular for
the hard-to-place child for whom no desirable parental couple is available. In the universal
view of both experts and laymen, while one parent may be better than none for the hard-toplace child, joint responsibility by a father and mother contributes to the child's physical,
financial and psychic security as well as his emotional growth."Id.
This attitude has several possible interpretations. First, if two-parent families are not
readily available for hard-to-place children, the best alternative is a single parent which is
preferable to institutional care. (The unavailability of a two parent family may be due, however, to the preferential status they enjoy in adoption proceedings.). A second interpretation is
that the hard-to-place child has less chance of becoming a successful adult at the outset so less
need be provided for him/her, while the easy-to-place child deserves the benefits of a more
traditional family. Underlying either of these interpretations, however, is the question of
whether the single parent who is willing to undertake the responsibility of a hard-to-place child
out of concern for a child is not more able to meet the best interests of the child standard than
two parents together who are unwilling to extend themselves to the hard-to-place child. See
generally Price, supra note I (the disfavoring of single-parent adoption under Australian adoption practice). Whatever interpretation is placed on this attitude, we must ask if the court is
even the proper forum to decide the issue. Perhaps the resolution of this conflict lies at some
point before the court's determination such as with child welfare and mental health experts.
See generally Note, The Role of Mental Health Professionals in Child Custody Resolution,
15 HOFSTRA L. REV. 115 (1986) (mental health professionals as alternative decision makers in
child custody disputes). Since the best interest standard applies to custody and adoption, a
method helpful in resolving custody disputes should be equally helpful in adoption proceedings.
51. In re Adoption of H., 69 Misc. 2d 304, 330 N.Y.S.2d 235 (Fam. Ct. 1972).
52. Supra note 50 and accompanying text.
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through private placement adoptions.53
Despite the equal eligibility of single and married adults under
state adoption statutes, the best interest standard gives the court
wide latitude to view marital status as a negative factor. 5 4 Consequently, the single adult will often find private placement adoption
or adoption of a hard-to-place child the only options available.
B. Age
Advanced age, by itself, like marital status, is not sufficient to
deny a petition for adoption.
Statutes may specify the minimum age required for a person to
adopt a child, but no maximum age beyond which adoption is impermissible. 55 The New York statute is representative 51 providing that
"an adult unmarried person or an adult husband and his adult wife
together may adopt another person."''
It is generally recognized that a desirable trait in non- relative
adoptions of newborn infants is that the adoptive mother should be
of child-bearing age.58 When this standard has been applied by trial
courts, the appellate courts have generally found that parental age
was the sole basis for denying an adoption and the trial court's decision was reversed.5
53. N. Y. Times, Nov. 19, 1984, at § C13, col. 4. One single parent described herself as
being "last on everybody's list" because of her marital status and age, so she adopted privately.
In a conversation with a single parent who adopted her daughter from Brazil, the mother, Ms.
C., had been advised by the people she spoke with about adopting not to bother with the
agencies because her chances were so slim. This was true despite C.'s financial stability, her
stable career, and ownership of her own home and car. Ms. C. also has an excellent education
and is currently employed as a college professor. Telephone interview with C. (Nov. 1986).
54. See supra notes 37-53 and accompanying text.
55. See, e.g., N.Y. DOM. REL LAW §110 (McKinney 1977 & Supp. 1987); see also In
re Brown, 85 So. 2d 617 (Fla. 1956). In Brown, the court states "[tihe adoptive parent or
parents must be of the age prescribed by statute, but, in the absence of a provision to the
contrary in the adoption statute, an advanced age will not disqualify." Id. at 618 (quoting 2
C.J.S. Adoption of Children § 8, at 379).
56. N.Y. Dom. REL LAW § 110 (McKinney 1977 & Supp. 1987); see also ILL ANN.
STAT. ch. 40 § 1502 (Smith-Hurd 1980).
57. N.Y. DomI. REL LAW § 110 (MeKinney 1977 & Supp. 1987).
58. In re Adoption of K., 417 S.W.2d 702 (Mo. Ct. App. 1967); In re Adoption by
Emanuel T., 81 Misc. 2d 535, 365 N.Y.S.2d 709 (Fam. Ct.), rev'd, 48 A.D.2d 425, 370
N.Y.S.2d 93 (1975).
59. Williams v. Neumann, 405 S.W.2d 556 (Ky. 1966) (husband was 73 and wife 51);
In re Adoption of K., 417 S.W.2d 702 (Mo. Ct. App. 1967) (prospective mother was 55); In re
Emanuel T., 81 Misc. 2d 535, 365 N.Y.S.2d 709 (Fam. Ct.), rev'd sub nom. In re Adoption of
S., 48 A.D.2d 425, 370 N.Y.S.2d 93 (1975) (prospective mother was 63 and prospective father
56).
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In In re Emanuel T.,60 the trial court dismissed the petition to
adopt by a husband and wife who were 56 and 63 respectively, and
referred the child to an agency for placement. The court based its
decision primarily on the fact that the adoptive parents were post
child-bearing age and possessed no unique qualities that could compensate for their advanced ages."1 On appeal, the appellate division
reversed, holding that their ages are but one factor to be considered
and "there is no statutory requirement in the law, nor any criterion
established in the decided cases respecting the disqualification to
adopt on account of age." 2
The court in Madsen v. Chasten63 was concerned that "the disparity in the ages of the petitioners and the ages of the parents of
the child's contemporaries would be unnatural and the circumstances
would be as though petitioners were raising a grandchild."'" The
trial court in Madsen denied the adoption petition of an infant by a
husband of 53 years and his 58 year old wife based upon this concern. In its reversal, the appellate court declared the findings of the
trial court erroneous because they denied the adoption solely on the
basis of the petitioners' ages.65
Courts often take the view that where prospective parents are in
good health and able to provide for the child's future, age is not the
sole determinant in deciding an adoption.66 This is particularly true
where the alternative is institutionalization until a "more suitable"
home can be found, or when the prospective adoptive parents and the
67
adoptee are related.
60. 81 Misc. 2d 535, 365 N.Y.S.2d 709 (Fam. Ct. 1975), rev'd sub. nom. In re Adoption of S., 48 A.D.2d 425, 370 N.Y.S.2d 93 (1975).

61. Id. The court stated "the one objective standard which is generally recognized with
respect to desirable non-relative adoptions of new-born infants, is that the maximum maternal
age is 40 (approximately the maximum biological age at which procreation is possible)." Id. at
539, 365 N.Y.S.2d at 715.
62.

Id. at 427, 370 N.Y.S.2d at 95. The court went on to discuss the respective life

spans of petitioners and concluded that based on actuarial tables, the probability was that they
would be likely to raise the child to her majority. Accord In re Adoption of Michelle Lee T.,

44 Cal. App. 3d 699, 117 Cal. Rptr. 856 (1975); In re Haun, 31 Ohio App. 2d 63, 286 N.E.2d
478 (Ct. App. 1971); In re Adoption of Michael D., 37 A.D.2d 78, 322 N.Y.S.2d 532 (1971).
63. 7 Ill. App. 3d 21, 286 N.E.2d 505 (1972).
64. Id. at 23, 286 N.E.2d at 506.

65. Id. at 24, 286 N.E.2d at 507.
66. E.g., In re Adoption of Michael D., 37 A.D.2d 78, 322 N.Y.S.2d 532 (1971) (holding that husband of 59 years and wife of 47 years not disqualified because of age when both
enjoyed good health).
67. See, e.g., In re Brown, 85 So. 2d 617, 618 (Fla. 1956) ("While age is undoubtedly a

factor to be evaluated.., the age of these petitioners should not, without more, be held to bar
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In In re Tachick,°s paternal grandparents sought to adopt their
grandchild that had lived with them, with the natural mother's permission, since birth.6" Based upon the recommendation of the county
appointed guardian, the trial court denied the petition to adopt by
the grandparents." ° The guardian's objection and the trial court's decision were based primarily on the health and age of the petitioners.
It was assumed that because of the age of the petitioners, their
deaths would be more likely to occur while the child was still
young. 71 In reversing the decision, the Supreme Court of Wisconsin
placed more emphasis on the relationship already existing between
the grandparents and child, the trauma of separating the child from
the only home that he had known, and the lack of guarantee that
any child has of having his parents "live to a ripe old age." 2
Similarly, in a recent New York decision,73 the appellate court
found the "age of plaintiff father in this case is irrelevant insofar as
it impacts on the care of his child."7 4 It further held that "[t]he
court's speculation about plaintiff's possible illness or death in the
foreseeable future as a basis for ...7 5 physical residence of the child is
without any support in the law."
The decisions of most courts that have considered the question
of parental age in adoption proceedings are in general agreement
that while age is certainly a factor to be considered, it is76 insufficient
to deny an adoption where petitioners are otherwise fit.
The age of adoptive parents may be of even less significance
today when many women are opting to have children after establishing their careers, and the average life span of adults is increasing. 7
the adoption, particularly where, as here, the alternative seems to be placement of the child
with a public agency.").
68. 60 Wis. 2d 540, 210 N.W.2d 865 (1973).
69. Id.
70. Id.
71. Id.
72. Id. at 553, 210 N.W. 2d at 871. The supreme court dismissed the trial court's concerns about the child's father becoming his brother and possible interference by the natural
parents in the child's life because the possibility of these factors influencing the child were not
of sufficient weight to overcome what was clearly in the best interests of the child. Id. at 552,
210 N.W.2d at 871.
73. Collins v. Collins, 115 A.D.2d 979, 497 N.Y.S.2d 544 (1985).
74. Id. at 980, 497 N.Y.S.2d at 545.
75. Id. at 980, 497 N.Y.S.2d at 545-46.
76. See supra note 53 and accompanying text.
77. U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE U.S.: 1986, at 68
(106th ed. 1986) (Table 106). In 1920, the life expectancy for men was 53.6 years and for
women, 54.6 years. By 1950, life expectancy had increased for men to 65.6 years and for
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This would seem to allay the most frequently mentioned fears of
death of the parents when the child is young 78 and older parents'
inability to meet a child's psychological needs properly. 79
C.

Sexual Preference

Sexual conduct of a parent is a factor to be considered in a best
interests of the child determination.8" Homosexuality may or may
not render a parent unfit depending on the jurisdiction. 81 In order to
deny a homosexual parent custody of a child, the best interests standard requires a showing that conduct of the homosexual parent will
adversely affect the well being of the child. 2
The question of a homosexual as a fit parent often reaches the
court in connection with custody upon dissolution of a marriage 3 or
upon a request for change in custody due to changed circumstances.8 4 The changed circumstance is usually the non-custodial
heterosexual parent's discovery that the custodial parent is involved
in a homosexual relationship.8 5 A typical situation is that discussed
women to 71.1 years. By 1984, the tentative life expectancy was 71.1 years for men and 78.3
years for women.
78. In re Emanuel T., 48 A.D.2d 425, 370 N.Y.S.2d 93 (1975); In re Tachick, 60 Wis.
2d 540, 210 N.W.2d 865 (1973).
79. Madsen v. Chasten, 7 Ill. App. 3d 21, 286 N.E.2d 505 (1972).
80. Jarrett v. Jarrett, 78 Ill. 2d 337, 400 N.E.2d 421 (1979)(change in custody ordered
because of open and continuing cohabitation of mother with her boyfriend), cert. denied, 449
U.S. 927 (1980); M.J.P. v. J.G.P., 640 P.2d 966 (Okla. 1982) (mother's acknowledged, open,
homosexual relationship resulted in modification of custody order, giving custody to father);
Brown v. Brown, 218 Va. 196, 237 S.E.2d 89 (1977) (custody granted to father in divorce
where mother had been living in an adulterous relationship with another man).
81. Compare Roe v. Roe, 228 Va. 722, 324 S.E.2d 691 (1985) (father's homosexual
conduct renders him unfit as a matter of law) with Guinan v. Guinan, 102 A.D.2d 963, 964,
477 N.Y.S.2d 830, 831 (1984) (stating that the "mere fact that a parent is a homosexual does
not alone render him or her unfit as a parent").
82. Most of the material in this section is based on judicial response to custody questions. Material on adoptions by homosexuals is meager. Adoption records are customarily
sealed and most homosexuals adopt through private placement.
83. See Guinan v. Guinan, 102 A.D.2d 963, 477 N.Y.S.2d 830 (1984).
84. See, e.g., DiStefano v. DiStefano, 60 A.D.2d 976, 401 N.Y.S.2d 636 (1978) (custody granted to father as modification of prior joint custody because of mother's lesbian lifestyle); M.J.P. v. J.G.P., 640 P.2d 966 (Okla. 1982) (father sought change in custody due to
lesbian relationship of custodial mother).
85. See generally Note, Lesbian Child Custody, 6 HARV. WOMEN'S L.J. 183 (1983)
(stigma attached to homosexuality sufficient to deny custody); Note, Rights of Homosexual
Parents, 7 J.Juv. L. 155 (1983) (homosexuality is a factor in determining custody); Note, In
the "Best Interests of the Child" and the Lesbian Mother: A Proposalfor Legislative Change
in New York, 48 ALB. L. REV. 1021 (1984) (best interests standard should require determination of impact on child by parents' homosexuality).

Published by Scholarly Commons at Hofstra Law, 1987

11

Hofstra Law Review, Vol. 16, Iss. 1 [1987], Art. 8
HOFSTRA LAW REVIEW

[Vol. 16:191

in M.J.P. v. J.G.P.. 8 The mother was granted custody of the
couple's two and a half year old son upon divorce.87 The non-custodial father learned that his ex-wife was involved in an open homosexual relationship and petitioned the court for a modification of custody due to changed circumstances.8 8 During the trial, there was
conflicting testimony concerning the possible detrimental effects on
the child from exposure to a homosexual household. 9 While admitting that there is little difference in development between children of
heterosexual and homosexual mothers, one expert testified "that it is
in a child's best interest to be taught the prevailing morals of society,
and that it is generally considered immoral for two women to engage
in a homosexual life-style." 90 The trial judge awarded custody to the
father. There was no finding that the mother was unfit, nor was
there evidence that the child had been adversely affected by the
mother's life-style. In deciding which parent was more fit, the homosexuality of one tipped the scale in favor of the other.
Many courts put a great deal of weight upon what is perceived
as a "counter-culture" environment for a child, therefore, under a
best interests analysis, the homosexual environment is rejected as being contrary to the "mores of today's society,"'" or carrying a "social
stigma attaching to the mother's status as a lesbian. 92 Under the
best interests standard, this is sufficient to modify an existing custody arrangement despite the homosexual parent being fit. 3
Other courts, however, require a showing of either unfitness of
the parent 4 or an adverse effect on the child due to the parent's
conduct.9 5
86. 640 P.2d 966 (Okla. 1982).
87. Id. at 967.
88. Id.
89. Id. at 968-69.
90. Id. at 969. See Note, Parent and Child: M.J.P. v. J.G.P.: An Analysis of the Relevance of Parental Homosexuality in Child Custody Determinations, 35 OKLA. L. REv. 633
(1982).
91. Jacobson v. Jacobson, 314 N.W.2d 78, 82 (N.D. 1981).
92. S.N.E. v. R.L.B., 699 P.2d 875, 879 (Alaska 1985).
93. Dailey v. Dailey, 635 S.W.2d 391 (Tenn. Ct. App. 1982). In a recent New York
case, an adoption decree was vacated because the knowledge of the petitioner's homosexuality
was not made known to the court. This was considered misrepresentation and fraud sufficient
to abrogate the adoption decree. Matter of Edward M.G., N.Y.L.J., Oct. 15, 1987, at 17, col.
1. See generally Note, supra note 85 (Courts inclined to traditional heterosexual family);
Note, Homosexuality and the Custodial Parent in Virginia - The Effects of Roe v. Roe, 8 G.
M. U. L. Rav. 389 (1986) (homosexuality rendered parent unfit per se).
94. Bezio v. Patenaude, 381 Mass. 563, 410 N.E.2d 1207 (1980).
95. S.N.E. v. R.L.B., 699 P.2d 875 (Alaska 1985).
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One of the more liberal treatments of homosexual parental custody is found in a Massachusetts decision, Bezio v. Patenaude.96 In
this instance, a lesbian mother petitioned the court to regain custody
of her children who were living with a court appointed guardian. The
court denied the mother's petition based partially on the instability
in the children's environment due to the mother's lesbian relationship.9" On appeal, this decision was reversed. 98 The mother's lesbianism was not shown to render her unfit, nor was any evidence
presented that would equate her sexual orientation with her parenting ability." In fact, expert testimony concluded that sexual preference has no detrimental effect on children and that "[t]here is no
evidence that children who are raised with a loving couple of the
same sex are any more disturbed, unhealthy, maladjusted than children raised with a loving couple of mixed sex. [Sexual orientation of
the parent] is irrelevant to [the child's] mental health."100 A more
extreme reaction to children in an homosexual environment is seen in
those cases where not only is custody denied to a homosexual parent
but visitation rights are severely limited. Jurisdictions have denied
the homosexual parent overnight visitation, 10 1 excluded the homosexual parent's partner from being present during visitation with the
parent,02 or prohibited any contact with homosexuals or homosexual
activity.10 3
In re Marriage of Cabalquinto'04 is illustrative of this type of
96.

381 Mass. 563, 410 N.E.2d 1207 (1980).

97. Id. at 569, 410 N.E.2d at 1211.
98. Id. at 579, 410 N.E.2d at 1216.
99. Id. "The State may not deprive parents of custody of their children simply because
their households fail to meet the ideals approved by the community ... [or] simply because

the parents embrace ideologies or pursue life-styles at odds with the average." Id. (quoting
from Custody of a Minor, 378 Mass. 712, 719, 393 N.E. 2d 379, 383 (1979)).
100. Id. at 578, 410 N.E.2d at 1215-16. Accord Doe v. Doe, 16 Mass. App. 499, 452

N.E.2d 293 (1983), where the court affirmed a lower court's grant of joint custody despite the
mother's admitted lesbian relationship because no adverse effect on the child was demonstrated. In fact, the court found the child to be very happy in his mother's home and interacting well with his mother's roommate. See also D.H. v. J.H., 418 N.E.2d 286 (Ind. Ct. App.

1981) (evidence of homosexuality would not, by itself, render a mother unfit unless there was
evidence of an adverse effect on the child).
101. See, e.g., Irish v. Irish, 102 Mich. App. 75, 300 N.W.2d 739 (1980) (children not
allowed to remain overnight if mother's lover was present overnight); In re Jane B., 85 Misc.
2d 515, 380 N.Y.S.2d 848 (Sup. Ct. 1976).
102. See, e.g., N.K.M. v. L.E.M., 606 S.W.2d 179 (Mo. Ct. App. 1980); DiStefano v.
DiStefano, 60 A.D.2d 976, 401 N.Y.S.2d 636 (1978).
103. Roberts v. Roberts, 22 Ohio App. 3d 127, 489 N.E.2d 1067 (1985); Roe v. Roe,
228 Va. 722, 324 S.E.2d 691 (1985).
104. 100 Wash. 2d 325, 669 P.2d 886 (1983), modified, 43 Wash. App. 518, 718 P.2d 7
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reaction. In Cabalquinto,custody of the couple's eight year old son
was granted to the mother with liberal visitation to the father. 10 5
Shortly after the custody decree was entered, the mother and father
both moved to different states, she to Washington and he to California. 108 After a few years of visiting his son in Washington, the father
requested that the boy visit him in California. The mother, however,
denied the request. 107 The father then requested a modification of
the custody decree which the trial court refused, based, according to
the father, on the fact that he was a homosexual.108 The supreme
court of Washington heard the case and remanded, stating that
"[v]isitation rights must be determined with reference to the needs
of the child rather than the sexual preferences of the parent."' 1 On
remand, the trial court allowed visitation in California, but restricted
the father's association with other homosexuals while his son was
present."10 The court of appeals modified the trial court's finding,
striking the limitation imposed on visitation, saying "there are some
restraints society places upon parents.., but they are few in number
and sexual preference is not one of them.""' In Massachusetts, a
recent case granted joint custody to a homosexual mother with
whom the child had been living, despite the father's objection to the
custody arrangement."12 The evidence adduced at trial from expert
witnesses, the child himself, and the judge's own observations, all
supported the viewpoint that the child was not adversely affected by
his mother's life-style nor had it interfered with the boy's social relationships. 113
(1986).
105. Id.
106. Id.
107. Id.
108. Id.
109. Id. at 329, 669 P.2d at 888. The court also found it could not determine the basis
for the trial court's ruling since the trial judge expressed the view that 'a child should be led in
the way of heterosexual preference, not be tolerant of this thing [homosexuality] [and that] it
can [not] do the boy any good to live in such an environment" despite the existing rule of law
that homosexuality in and of itself is not a bar to custody or to reasonable rights of visitation.
Id. But see Roe v. Roe, 228 Va. 722, 324 S.E.2d 691 (1985) (father's homosexual life style
rendered him unfit as a matter of law).
110. In re Marriage of Cabalquinto, 43 Wash. App. 518, 718 P.2d 7 (1986).
111. Id. at 519, 718 P.2d at 8.
112. Doe v. Doe, 16 Mass. App. Ct. 499, 452 N.E.2d 293 (1983).
113. Id. Three recent New York cases reflect a more liberal viewpoint in dealing with
child custody and homosexual parents. In Gottlieb v.Gottlieb, 108 A.D.2d 120, 488 N.Y.S. 2d
180 (1985), the appellate division reversed a supreme court decision which severely restricted
the non-custodial homosexual parent's visitation rights with his seven year old daughter. The
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The most extreme view protecting a child from parental homosexuality is found in those cases where courts have considered severing parental rights of a homosexual parent by employing the best
interests standard. In Doe v. Doe,114 despite substantial evidence that
the natural mother was in all respects a fit parent, and all investigations by various agencies involved found her to be a loving, skillful
parent, the trial court terminated her parental rights in her son. 115
The trial court's decision was based solely on the mother's lesbian
relationship, despite the evidence which found the child to be welladjusted, happy, and suffering no ill effects in any of his relationships attributable to his mother's unorthodox life-style. 1 6 The supreme court of Virginia reversed the trial court. The court refused to
accept the idea "that a woman who is a lesbian and a man who is a
homosexual are per se unfit to be parents." "I
A recent Arizona decision, however, implies that those involved
in a homosexual relationship are per se unfit parents. 1 ' The Arizona
court of appeals denied the right to adopt, based not upon the fact
that the petitioner was a homosexual, but upon the fact that his hoappellate division considered the trial court's restriction as an abuse of discretion. While the
court has the duty, in the best interests of the child, to protect the child from being exposed to
or participating in homosexual activity, absent any showing of adverse effect on the child, the
conditions imposed by the court "serves no real purpose other than as a punitive measure
against the father." Id. at 122, 488 N.Y.S.2d. at 182. Accord Anonymous v. Anonymous, 120
A.D.2d 983, 503 N.Y.S.2d. 466, modified, 129 A.D.2d 985, 503 N.Y.S.2d 547 (1986). Furthermore, a Suffolk County Court granted custody of a thirteen year old boy to his homosexual father based upon the best interests standard, stating it would be "impermissible as a
matter of law to decide the question of custody on the basis of the father's sexual orientation."
Newsday, Dec. 17, 1986, at 3, col. 1. The appellate division, however, has stayed the custody
order pending appeal. Newsday, Dec. 26, 1986, at 31, col 1.
114. 222 Va. 736, 284 S.E.2d 799 (1981).
115. Id.
116. Id.
117. Id. at 748, 284 S.E.2d at 806. But cf. Roberts v. Roberts, 22 Ohio App. 3d 127,
489 N.E.2d 1067 (1985) (holding that trial court may prohibit visitation by non-custodial
homosexual father if proper precautions to protect children from his homosexual life-style cannot be fashioned). The Court of Appeals upheld the trial court's decision to restrict visitation,
stating that the "state has a substantial interest in viewing homosexuality as errant sexual
behavior which threatens the social fabric, and in endeavoring to protect minors from being
influenced by those who advocate homosexual lifestyles." Id. at 129, 489 N.E.2d at 1070. See
also Daly v. Daly, 715 P.2d 56 (Nev. 1986) (severing natural father's parental rights after the
non-custodial father underwent sex reassignment surgery and finding that the father's conduct
had adversely affected his daughter, causing personality changes and bed-wetting due to her
anxiety over her father's conduct), cert. denied, 107 S. Ct. 250 (1987).
118. In re Pima County Juvenile Action, 12 FAM. L. REP. (BNA) 1557 (Ariz. Ct. App.
1986).
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mosexual conduct was proscribed by state law. 119 The court reasoned
that allowing the adoption would create an anomaly if the "state
declared homosexual conduct to be unlawful while creating a parent
as head of a state-created family who fit that model."' l 0 The dissent
believed that the majority opinion was too extreme, stating "it is
clear from the record that both the trial judge and the majority of
this department have no intention of ever letting a bisexual adopt a
child. 121 However, one adoption by a homosexual male was granted
in California, but this was evidently an isolated incident.122
The current status of a homosexual's rights in areas of child
custody and adoption are at best unclear. Despite recent indications
that some courts and political entities are extending rights to homosexuals,1 23 it is equally apparent that many courts are continuing to
hold steadfastly to more traditional views. 24
The traditional view seems more likely to make an impact in
adoption proceedings than in custody proceedings. In adoption, all
rights to interfere in the upbringing of the child by the court are
terminated with the granting of the final decree, 125 except for the
extreme possibility of terminating parental rights. In custody determinations, either parent can request a modification if circumstances
so indicate.' 26 Further, there is a problem in many states where homosexual conduct is contrary to state law l1 7 or even the law of an119.

Id. The Arizona court cites to Bowers v Hardwick, 106 S. Ct. 2841 (1986), which

upheld a state statute prohibiting homosexual conduct as constitutional.
120.

1986).
121.
122.

In re Pima County Juvenile Action, 12 FAM. L. REP. (BNA) 1557 (Ariz. Ct. App.

Id. at 1558.
N.Y. Times, Jan. 10, 1983, at § A8, col. 2. In a telephone conversation with the

presiding Judge, he indicated that as far as he knew, it was the first and only such adoption
petition to be granted.
123.

In Two Associates v. Brown, 131 Misc. 2d 986, 502 N.Y.S.2d 604 (1986), rev'd,

127 A.D.2d 986, 513 N.Y.S.2d 68 (1987), the supreme court declared that the long standing
relationship of a homosexual couple, as in any family relationship, entitled the surviving half of
a homosexual couple to claim a leasehold. A further indication of growing recognition of a
homosexual relationship as a valid family unit is seen in a recent decision by the City of
Berkley, California which extended employment benefits to unmarried "domestic partners" of
its employees.
124. See, e.g., In re Pima County Juvenile Action, 12 FAm. L. REP. (BNA) 1557 (Ariz.
Ct. App. 1986); Daly v. Daly, 715 P.2d 56 (Nev. 1986); Roberts v. Roberts, 22 Ohio App. 3d

127, 489 N.E.2d 1067 (1985).
125.
126.

See Doe v. Doe, 222 Va. 736, 746-47, 284 S.E.2d 799, 805 (1981).
See supra note 77 and accompanying text.

127. In re Pima County Juvenile Action, 12 FAm. L.
1986).
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other state. 12s Although recent recognition of homosexual adults as
role models for teenagers identified by social service agencies as gay
has resulted in the licensing of homosexual individuals as foster parents,129 attitudes toward adoption and custody still remain
conservative.
D.

Cohabiting Couples

The cohabiting couple represents a growing segment of our society. Increasing numbers of adults are living with members of the
opposite sex in stable relationships that resemble a marital relationship without ceremonial marriage."'
Many decisions concerning the fitness of a parent who is
cohabitating with an adult of the opposite sex without benefit of
marriage found the cohabiting parent to be sufficiently fit to be a
proper custodian.13 '
While not condoning the cohabiting life-style, or equating it
with the legal relationship of marriage, many courts have recognized
that circumstances may require a cohabiting relationship or no relationship at all where marriage is not an available alternative. 132 This
can maintain a family unit for a child despite the nonmarital status
128. Daly v. Daly, 715 P.2d 56 (Nev. 1986); Roe v. Roe, 228 Va. 722, 324 S.E.2d 691
(1985); Constant A. v. Paul C.A., 344 Pa. Super. 49, 496 A.2d 1 (1985) (restricting lesbian
mother's right to travel with child because of non-legal status of homosexual relationships in
many states).
129. H. Curry & D. Clifford, A Legal Guide for Lesbian & Gay Couples (1980). This
book also makes the point that most adoption statutes restrict eligible adults to single adults or
husband and wife. Since the homosexual couple is not recognized as a legal marital relationship, they would be foreclosed from jointly adopting. The best that could be hoped for would
be an adoption by one of the adults or perhaps second parent adoption. See Comment, Second
Parent Adoption for Lesbian - ParentedFamilies:Legal Recognition of the Other Mother, 19
U.C. DAvis L. REv. 729 (1986).
130. See Glendon, Marriageand the State: The WitheringAway of Marriage,62 VA. L.
REv. 663 (1976) (census figures indicate 700 % increase in cohabitation from 1960 to 1970).
131. See, e.g., In re Marriage of Wellman, 104 Cal. App. 3d 992, 164 Cal. Rptr. 148
(1980) (refusing to enforce dissolution order barring overnight visitation of opposite sex to
whom mother not married); Bouchard v. Bouchard, 12 Mass. App. 899, 422 N.E.2d 471
(1981) (holding that cohabitating father could not be denied custody solely on that ground);
People ex rel. Repetti v. Repetti, 50 A.D.2d 913, 377 N.Y.S.2d 571 (1975) (holding that
presence of children in their father's home should not be conditioned on absence of woman to
whom he is not married). As with homosexuals, most of the litigation concerning cohabitating
couples and custody of children is available as a result of divorce where custody of children
born to the marriage is being contested.
132. In re Raya, 255 Cal. App. 2d 260, 63 Cal. Rptr. 252 (1967) (holding that the
poverty of mother prevented her from obtaining divorce from children's father and the long
standing stable relationship between mother and cohabitant seemed to result in happy, healthy
environment for children who had good relationship with their mother's cohabitor).
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of the parents. 133

Where the cohabitation of the custodial parent was not shown
to have an adverse effect on the child, the courts have not found
cohabitation to be a bar to custody.134 Some courts have attempted
to restrict the custodial parent's activities, but these restrictions invariably have been reversed
on appeal, absent a showing of adverse
35
effect on the children.

The same results are obtained even when the cohabiting parent
is in clear violation of state law. 138 In a recent decision,137 a Massachusetts appellate court found that the custodial parent's conduct
was in violation of three separate statutes prohibiting lewd and lascivious cohabitation, 38 adultery, 139 and fornication.1 40 The court
held that although the custodial parent was violating state laws, the
laws were never made the "subject of prosecution"' '4 and in practicality became immaterial. The only factor for the judge to consider,
other than subjective morality, is the significance of the cohabiting
parent's behavior vis-a-vis the child.
One Illinois case, Jarrett v. Jarrett,4 1 held that the open and
continuing cohabitation of the custodial parent with a member of the
opposite sex was sufficient to modify custody. 4 The court found
that the cohabiting mother's "conduct offend[ed] prevailing public
policy"'

4

and subsequently awarded custody to the father.145 Two

133. Id.
134. In re Marriage of Wellman, 104 Cal. App. 3d 992, 164 Cal. Rptr. 148 (1980); Fort
v. Fort, 12 Mass. App. 411, 425 N.E.2d 754 (1982); People ex rel. Repetti v. Repetti, 50
A.D.2d 913, 377 N.Y.S.2d 571 (1975); Feldman v. Feldman, 45 A.D.2d 320, 358 N.Y.S.2d
507 (1974). But cf. Auffhammer v. Auffhammer, 101 A.D.2d 929, 475 N.Y.S.2d 649 (1984)

(holding that custodial parent's cohabitation created unstable environment).
135. See, e.g., Gallo v. Gallo, 184 Conn. 36, 440 A.2d 782 (1981) (holding that visitation restriction was acceptable in reference to specific woman with whom father was with at
the time cohabitating, but not to any other woman who father might live with in the future).
See also Lapp v. Lapp, 336 N.W.2d 350 (N.D. 1983) (holding that living together not sufficient to warrant change in custody without showing of adverse impact on child).
136. Bouchard v. Bouchard, 12 Mass. App. 899, 422 N.E.2d 471 (1981).
137. Fort v. Fort, 12 Mass. App. 411, 425 N.E.2d 754 (1982).
138. MASS. GEN. LAWS ANN. ch. 272, § 16 (West 1970).
139. MAss. GEN. LAWS ANN. ch. 272, § 14 (West Supp. 1987).
140. MASS. GEN. LAWS ANN. ch. 272, § 18 (West 1970).
141. Fort v. Fort, 12 Mass. App. 411, 416, 425 N.E.2d 754, 758 (1982).
142. 78 Il. 2d 337, 400 N.E.2d 421 (1979), cert. denied, 449 U.S. 927 (1980).
143. Id.
144. Id. at 346, 400 N.E.2d at 424. See generally Note, Child Custody: Parental
CohabitationalRelationships and the Best Interest of the Child Standard-Jarrettv. Jarrett,
29 DE PAUL L. REV. 1141 (1980) (discussing the use of parents morality as the only determinant of best interest).
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years later, in Brandt v. Brandt,146 an intermediate Illinois appellate
court, in a fact situation similar to Jarrett,refused to hold that living
together per se leads to the conclusion that custody must be transferred. 147 Although the court in Brandt did not condone the cohabiting parent's conduct, it found that the best interests of the child
standard required custody to remain with the cohabiting mother.,48
While cohabitation may not present the same magnitude of
problems as does homosexuality, in terms of child custody, the
problems presented in adoption proceedings are sometimes similar.
Cohabitation has gained some legal recognition. A recent California decision 49 held that the non-marital relationship established
by a couple was sufficient to allow one member of the relationship to
qualify for unemployment insurance when she quit her job to follow
her non-marital partner and biological child to another state."8 ' The
rationale of the court was that this preserved the familial relationship even though it was of a non-marital nature.1 51 In Virginia, statutes restricting non-prostitutional heterosexual activities of two unmarried consenting adults in the privacy of one's own home have
been struck down as unconstitutional.5 2 Similarly, an Arizona court
has allowed equal division of assets for cohabiting couples on a theory of implied partnership. 5 3
Although these recent cases indicate a growing acceptance of
cohabiting couples as a "unit," the difficulties when a child is involved have not been addressed. Current adoption laws in most states
145. Jarrett,78 Ill. 2d at 351, 400 N.E.2d at 426.
146.

99 Ill. App. 3d 1089, 425 N.E.2d 1251 (1981).

147. Id. at 1091, 425 N.E.2d at 1253.
148.

Id.

149. MacGregor v. Unemployment Ins. Appeals Bd., 37 Cal. 3d 205, 689 P.2d 453, 207
Cal. Rptr. 823 (1984).

150. Id.
151. Id.
152. Doe v. Duling, 603 F. Supp. 960 (E.D. Va. 1985). The court concluded that heterosexual activity between consenting adults falls into the fundamental constitutionally protected
right to make decisions about procreation which are not limited to only married persons. Id. at
966-67. See generally Griswold v. Connecticut, 381 U.S. 479 (1965)(holding that the distribution of contraception to married persons within the right to privacy); Carey v. Population
Services Int'l, 431 U.S. 678 (1977) (holding that right of privacy extends to access to
contraceptives).
153. Cook v. Cook, 143 Ariz. 1, 691 P.2d 713 (1984). But see Kersten v. Kersten, 141
Mich. App. 182, 366 N.W.2d 92 (1985) (holding that cohabitation is not equivalent to marriage, ex-spouse had to continue alimony payments to cohabiting ex-wife). Accord Crouse v.
Crouse, 140 Mich. App. 234, 363 N.W. 2d 461 (1985)
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limit adoption to single adults or husband and wife."" If a cohabiting couple wants to adopt together, their eligibility is foreclosed by
statute. 155 The practical problems of a non-legally married couple
adopting must also be addressed by the court and the prospective
parents. Such practical issues as whose name the child will bear and
the child's rights of inheritance and obligations of support 156 are not
resolved under current statutory schemes. A recent New York case
offers one type of solution. In Matter of A.J.J.,1 57 the natural father
of a baby deliberately born out of wedlock sought to adopt the child
with the mother's consent. 158 The mother, however, also wished to
retain her parental rights in the child and to maintain a relationship
with him. The court allowed the adoption and allowed joint custody
between the natural mother and father. 159 The court, acting under
the best interests standard, and recognizing the "era of freedom of
choice and equality of rights for both parties,"1 0 saw no reason to
deny a child to both parents because those parents chose not to
marry.'' The court also retained jurisdiction over the proceeding in
the event that circumstances between the natural parents should
062
change.
IV.

CONCLUSION

Under the best interests of the child standard, the trial court
has great discretion in determining the suitability of adults seeking
to adopt. While almost every aspect of a petitioning adult's life is a
fit subject for investigation, no one factor should control the determination of an individual's suitability.
In most states, there is no statutory bar to adoption by single
154. N.Y. DoM. RE.L LAW § 114 (McKinney 1977). See also IowA CODE ANN. §
600.8(b)(3) (West 1981).
155. Id.
156. See generally Smith, Adoption-The Case for More Options, 3 UTAH L. REv. 495
(1986) (use of step parent adoptions and preservation of natural parents rights after adoption);
Comment, Judicial Limitations on the Rights of Adopted Children to Inherit from Their
Natural Relatives as Issue: In re Best, 60 ST. JOHN'S L. REV. 329 (1986) (discussing inheritance rights of nonmarital children). See also In re Adoption of a Child by A. R., 152 N.J.
Super. 541, 378 A.2d 87 (1977) (finding that father adopted biological child to ensure child's
inheritance rights).
157. 108 Misc. 2d 657, 438 N.Y.S.2d 444 (Sur. Ct. 1981).
158. Id.
159.

Id.

160. Id. at 659, 438 N.Y.S.2d at 446.
161. For a discussion of alternatives to the standard adoption procedure that terminates
all parental rights, see Smith, supra note 156.
162.

In re A.J.J., 108 Misc. 2d 657, 438 N.Y.S.2d 444 (Sur. Ct. 1981).
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adults. 6 But, given the great number of couples seeking to adopt
and the decreasing number of infants available for adoption, most
agencies will give preference to married couples. 6 Single adults,
however, are sought after to adopt older children or hard-to-place
children, and are given court approval of infant adoptions when privately arranged.
Age is not a bar in adopting, particularly when the child has
been within the household (such as a foster care placement) or is
related to the prospective parents. With the emergence of grandparent rights'6 5 and obligations, perhaps more older adults will seek to
adopt both related and unrelated children. Provided that the older
adult is in good physical and financial condition, age is but one of
the many factors to be considered.
The current state of the law in respect to the possibility of adoption by homosexuals, either individually or as couples, is uncertain at
best. Given the scope of the decisions involving custody of their natural children,' 66 it is unlikely that many courts will sanction adoption
of an unrelated child. The concerns of the court as to the societal
impact on the child; 6 7 conflicting evidence about difficulties of sexual identification, particularly with young children;' 68 the view of a
large segment of society that homosexuality is deviant behavior; 6 9
statutory prohibitions proscribing homosexual conduct; 70 and the
lack of a legal mechanism to allow for adoption by an unmarried
couple,' 7 ' can all fall within the best interests standard and provide
ample justification for denying adoption without ever declaring homosexuality per se, as a bar to adoption. Where one half of a homosexual couple decides to have a child, the legal rights and obligations
of the other are currently non-existent.
Many of the same problems will be faced by unmarried hetero163.
164.

165.
Cases, 39

See supra note 37 and accompanying text.
See supra note 48 and accompanying text.

See Brummer & Looney, GrandparentRights in Custody, Adoption and Visitation
ARK.

L. Rav. 259 (1985), Note, GrandparentsVersus the State: A Constitutional

Right to Custody, 13

HOESTRA

L. Rav. 375 (1985).

166.
167.
168.

See supra notes 77-106 and accompanying text.
N.K.M. v. L.E.M., 606 S.W.2d 179 (Mo. Ct. App. 1980).
Jacobson v. Jacobson, 314 N.W.2d 78 (N.D. 1981).

169.
170.

Dailey v. Dailey, 635 S.W.2d 391 (Tenn. Ct. App. 1981).
In re Pima County Juvenile Action, 12 Fam. Law Rep. (BNA) 557 (Ariz. Ct. App.

1986).

171.

See supra note 51 and accompanying text. See also Comment, supra note 129, at

734 (urging adoption by "second" parent where marriage legally unavailable and statute al-

lows for single adult or married couple).
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sexual couples who seek to adopt. Although the societal negativism
towards cohabitation may not be as strong as with homosexual
couples, it is still not a legally recognized relationship. Cohabitation
is gaining wider acceptance as more children are living in these family units due to the great incidence of divorce. 1 2
Until a legally recognized relationship is formulated, perhaps an
adoption with a separate contract is the answer. This contract could
provide for support and parenting obligations of both parties seeking
to adopt to protect the child if the couple should separate or one
1 3
partner dies. 7
The current framework of adoption laws and attitudes does not
extend itself to alternative life-styles other than the single parent.
Homosexuality and cohabitation are not sufficiently mainstream ideologies that will lend themselves to quick reform of current attitudes
toward suitability for adoption.

Myra G. Sencer

172. See supra note 42 and accompanying text.
173. Cf. Comment, supra note 129. The author presents the proposition that when a
couple is unable to marry but jointly parent a child, the "other mother" should be able to
adopt the child and thereby have equal rights and responsibilities to the child. The author's
area of concentration is the lesbian couple. In the situation where a lesbian woman bears a
child through artificial insemination and her partner shares the parenting, adoption by the
non-biological mother (with the biological mother's consent) would give both the non-biological mother and the child a legal relationship that is otherwise unavailable. The child would
then have the financial and emotional security of a two-parent household plus have rights of
inheritance from two parents. Both parents would have authority to make necessary decisions
for the child and would provide continuity for the child in the event of the death of the biological mother.
Second parent adoption has been judicially conferred where a biological father adopted
his child without termination of the biological mother's parental rights when the parents chose
not to marry, In re A.J.J., 108 Misc. 2d 657, 438 N.Y.S.2d 444 (Sur. Ct. 1981), and where
the biological mother was not competent to marry, In re Adoption of a Child by A.R., 378
A.2d 87 (1977) (father sought adoption to procure inheritance rights of biological child). It is
a small step to reach a non-marital couples' adoption of an unrelated child.
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